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Arising out of Order-In-Original No 115 to 118/AC/18-19/Rebate Dated: 23/01/2019 ‘
issued by: Assistant Commissioner-Central Excise (Div-I), Ahmedabad North,

3] aﬁaﬁmﬁaﬁwwmw (Name & Address of the Appellant/Respondent)

M/s Shah Industries

B Afh 38 U MSA F IEAY IHHT T & dl a8 36 e & uld anfeafa i
gaTT T FETH ARABR T WA AT GAQETOT IS U X Heball & |

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRA THR &l GAQETOT A -
Revision application to Government of India:

(1) (@) () FER 3cUTG Yo AT 1994 6T GRT 31c9d A adiv 7C A & g F gald 9rT
@ IT-URT & TYHA Wd & I 0T e AT |@Re, ARd @R, a9 #re, e
frarer, ey AAforer, shaer & 979+, G489 AMT, a5 eell-110001 @7 &7 ST AR |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) g AT & B & ATHS A F9 @ dREE O Gl HEROR A7 3d dRAEE # a1 fHr
HERITR & I HSRIIR & AT o A1 §U AT 3, a1 vl HisRoTR a1 i8R & =g de fopelt R
& a7 e s @ AT AT ufehar & e g5 e |

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

@) e & e’ Rl U @ wew @ fRifad A ) @ Aw & RAEAT #§ 3w gew
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(n) +In c_:ase oT r'eoa[e .OT' auty Of excise on gooas expoied Lo any cuouriny ui
territory outside India of on excisable material used in the manufacture of the

goods which are exported to any couniry or territory outside India.

(41) iTﬁQWWSWﬁﬁUﬁIHTSWéTW(MWH@HHﬁ)%E%H

; Ry aram AT ¥
(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. : |

(er) ﬁﬁmsmmﬂdﬁmawa%awaiﬁvaﬁﬂammﬁ
rr-é;%ﬁwﬁﬁaﬂé;?rmgﬂUmndméﬁsgmﬁtﬁsng?ﬁaﬁﬁaéﬁzm
qife A w g oAt are 3 faw sfRfEEs @.2) 1998 URT 109 &RT fAY®

_ fepu 9w @l |

- (d) Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under
such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.

(1) dwdr seurge Yoo (3rder) fergaae, 2001 ¥ fraw 9 & aieta fafafie

oy g su-g d ar ufedt Mg e & ufa sy WRa e §
e e 3 AR A-3MEA T 3rde e A e-ar it & an s
Sy fopar ST WU | SEG WY W . P Feaely & fedid arT 35-
i i B & ST & Aq & @y ARG AT i ufer o gl

ey | -
The above application shall be made in duplicate in Form No.- EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the 0Ol0 and
Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of R
amount involved in Rupees Gne Lac or less and Rs. 1000/-

involved is more than Rupees One Lac.
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pellate Tribunal:-
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5. 200/- where the
where the amount

A Qe dFeard Seued e Tg JATHT
Appeal to Customs, Excise & Service Tax Ap

(1) &=ar sedred Yed srffaaar, 1944 & AR 35-2f/35-5 P eI~
Under Section 35B/35E of GEA, 1944 an appeal lies to:-
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Customs, Excise & service Tax Appellate
No: .2 RiK. Puram, New Delhi in all
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The special bench of
Tribunal of West Block
matters relating to classifi
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@) | scerEa uRede 2(1) & 3 aaT 3R & fermdr Y 3rciver, et & arerer
?ﬁﬂf@ﬁ,ﬂﬁﬂﬂﬁ%ﬁﬁﬁﬁﬂﬂﬁﬂﬂ?ﬁﬂm@ﬂﬂﬁ(m)ﬁmﬂ'
grifr Qe e 320, Y, dAece  @fFETCH Feurss, dumll TR,
HedErarg-380016. :

(b) ] To the West regional bench of Customs, Excise & Service Tax Appellate
Tribunal (CESTAT) at O-20, New Mental Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)

above.
(2)  H=ald cued oeh (3rd1er) fmaAraeh, 2001 & UM 6 & 3ot yud 5.0.-3 # .

%Hﬁﬁﬁ?ﬁmﬁm‘mmﬁﬁméﬁmmﬂﬂﬁmmmw
ﬁmqﬁﬁ’msﬁmﬁwﬁmmﬁmmmwwﬁm
w5mm3&ﬁm%aﬁw1000/—mﬁwﬁ€hﬁ|3s€i3F¢laQ_1,T»—cﬁzﬁr
3ﬁwﬁhmmq&ﬁm5mmqoma'cﬁ%’ra‘rmtsooo/m_
smﬂ%ﬁhlaﬁm@xﬁzﬁwﬁaﬂwmwsﬁmmqumm
mﬂ%‘rmmzoooo/tﬁﬂaﬁaﬁr%ﬁﬁ|mmﬁm'ﬁmﬁmﬁﬁ
ﬂﬁg{%%@.ﬁ?ﬁﬁﬁiﬁmlﬁgﬂi"ﬁ?maﬁﬁﬂﬁa@ﬁm%
8 a%aﬂ:%@rqmwﬁaﬁﬁﬁmammzﬁrtﬁﬁﬁfaﬁ%H-—Ea?i%ﬁtwnéa?r—
= UF FUT Yoo/~ B Fowel A |

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Ks.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst.. Registrar of branch of any nominate public sector

bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of

stay shall be accompanied by a fee of Rs. 500/-

(3) AR W anayr S e e’ o e BT & A wedd A e & o W
fﬁfWWW?WWWwawaﬁmyaﬁ;ﬁrmruﬁm
ﬁaﬂé'aﬁ?avuaﬁwﬁwmmﬁnm3mmmwﬁm
T famm el & | |
In case of the order covers a number of order- in Original, fee for each O.1.0.
should be paid-in the aforesaid manner not withstanding the fact that the one

appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.

100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall beer a court fee stamp of Rs. 6.50 paise as
prescribed under scheduled-| item of the court fee Act, 1975 as amended.
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(6)  Attention in invited to the rules covering these and other related matter
contended in Customs, Excise & Service Tax Appellgics dibgnal (Procedure)

Rules, 1982.
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ORDER-IN-APPEAL

M/s Shah Industries, C-1, 270, GIDC Estate, Phase-l, GIDC, Narodaq,
Ahmedabad-382330 (hereinafter referred to “the appellant”) has filed the
following four appeals against Orders-in-Original as detailed below (hereinafter
referred to as “the impugned order”) passed by the Assistant Commissioner,
CGST, Division-l (Naroda), Ahmedabad-North (hereinafter referred to as “the
adjudicating authority).

Sr Sl ARE No.:1 «and | SCN No. OIlO No. Date of

No. | Amount involved export

] 77/14-15 dft. V/18-39/18- 115/AC/18- 25.07.2014
25.07.2014 for Rs. Rebate dtd. 19/Rebate dtd. ;
9.31,944/- 07.12.2018 23.01.2012

2 78/14-15 dt. V/18-40/18- 116/AC/18- 28.07.2014
26.07.2014 For Rs. Rebate dtd. 19/Rebate did.
6,28,135/- 07.12.2018 . 23.01.2012

3 81/13-14 dt. V/18-38/18- 118/AC/18- 17:10:2013
15.10.2013 For Rs. Rebate did. 19/Rebate did.
4,49,409/- 07.12.2018 23.01.2019

4 80/14-15 dt. V/18-41/18- 117/AC/18- 30.07.2014
30.07.2014 For Rs. Rebate dtd. 19/Rebate dtd.
8,38,749/- 07.12.2018 23.01.2019

2. The appellant had filed the above mentioned rebate claims under Rule

18 of Central Excise Rules, 2002 ( for short -CER) read with notfification
No.19/2004-CE (NT) dated 06.09.2004, on 30.10.2018 along with its relevant
documents. On scrutiny, it was noticed that the said claims were filed after
expiry of more than three years from the dates of export. Therefore, above
mentioned four show cause notices all dated 23.01.2019 were issued to the
appellant for rejecting the said claim as time barred under the provisions of
Section 11 B of Central Excise Act, 1944 ( for short-CEA) which were later on

rejected vide the impugned orders. | fake up all the above mentioned appeals

together by this single order.

3 Being aggrieved, the appellant has filed the present appeals on the

following grounds that:

a) The facts of the case are that they had fled rebate claims along with all

proper and correct documents in time along with application form “C" on
02.09.2014 and therefore it cannot be said that the rebate claims were

not filed within the stipulated time;
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issued any POE with respect to these rebate claims but for other
applications, POE were issued;

c) There is no dispute about the export of goods and even there is no
dispute that the appellant has not paid duty atf the fime of clearance of
goods. They seek reliance on the case of Mangalore Refinery case

decided by the Hon'ble Supreme Court of India.

4, Personal hearing in the matter was held on 22.05.2019 wherein Shri
N.K.Oza, consultant appeared, reiterated the grounds of appeal and submitted

the copy of acknowledgement of POE.

9 | have gone through the facts of the case and submissions made in the
appeal memorandum as well as during personal hearing. In the instant case, |
observe that the appellant has removed the finished goods vide ARE-] Nos. as
detailed in the above table under Rule 18 of CER and filed rebate claim on
30.10.2016. The adjudicating authority has rejected the rebate claim as time

barred, in terms of provisions of Section 11B of CEA.

6. From perusal of the documents, | find that the goods were exported on

95 07.2014 28.07.2014 17.10.2013 and 30.07.2014 respectively and it is the
contention of the department that the rebate claims were filed on 30.10.2018. |
find that the appellant have contended that they had filed rebate claims along
with all proper and correct documents in fime along with application form “C"
on 02.09.2014 and therefore it cannot be said that the rebate claims were not
fled within the sfipulated time. They have also submitted a copy of the
acknowledgement and on perusal, | find that it contains the documents such as
18 A.R.E No. 1s (duplicate and friplicate) which include the concerned AR.E.
No. 1s, fransporter copies of the invoices, photocopy of EP copy of S.B., N.N.
copy of B/L and mate receipts. It also shows that the letter has been received
by the department on 02.09.2014. | find that all the necessary documents for the
rebate claim had already been with the department from 02.09.2014 except for
AR.E. No. 81/13-14 df. 15.10.2013 for Rs. 4 49,409/-and it was mistakenly
mentfioned as “POE". It is further to be noted that prescribed form “C" was filed
on 30.10.2018 for all the rebate claims detailed above because of which the
rebate claims have been rejected. | hold that all the necessary documents
related to the rebate claims had already been filed on 02.09.2014 though with
wrong form so | find that substantive benefit shoul(;?%? e denied when all the
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r | further find that the chapter 9 of the CBEC's Excise Manual of
Supplementary Instructions -2005 deals with the issue of refund and rebate and
refund includes rebate paid on goods exported out of India or on materials used
in the manufacture of goods exported out of India. Instructions at para 3.1 and
3.2 clearly lay down that the department has to scrutinise the rebate claims
within 2 weeks from the date of receipt of the claim and in case of any
deficiency, the same should be pointed out to the applicant within 15 days of
receipt. On perusal of the case records and show cause nofices, it is noticed
that the claims were filed on 02.09.2014 and show cause notices were issued on
07.12.2018 i.e. after a lapse of more than four years. It is a very serious lapse and
in violation of the supplementary instructions. It is very important that the whole
issue has been handled in a very casual manner and in complete disregard to
the provisions and procedures related to the rebate claims. It is also significant

that the interest liability also arises on the rebate claims in case there is delay

beyond the specified time limit.

8. | find support from the case law of DY. COMMISSIONER OF C. EX.,
CHENNAI Vs. DORCAS MARKET MAKERS PVT. LTD. cited at 2015 (321) E.L.T. 45

(Mad.) and | quote the relevant part of the decision as below:

“13. Therefore, one may tend to think that even a claim for rebate
may have to be filed within one year from the relevant date, by
virtue of sub-section (1) read with Explanation (B) for the expression
“relevant date" under sub-section (5). But, the paradox is that the
question of rebate of duty is governed separately by Section 12 and
the entitlement to rebate would arise only out of a notification
under Section 12(1). The definition of the expression “relevant date”
under sub-section (5) of Section 11B does not take care of this
contingency.

14. There is yet another paradox. As we have pointed out earlier,
sub-section (3) of Section 11B contains a non obstante clause which
excludes any judgment, decree or order of any Court or Tribunal.
But, the definition of the expression “relevant date” under Clause
(B)(ec) of the explanation under sub-section (5) of Section 11B
includes within its purview the date of judgment, decree or order, in
cases where the duty becomes refundable as a corsequence of
any judgment, decree-or order. This is perhaps the reason why the
non obstante clause contained in sub-section (3) is specifically
made applicable only to the power of the Assistant Commissioner
to order refund under sub-section (2). It is not made applicable to
sub-section (1) of Section 11B which sfipulates the period of one
year for filing a claim.

15. Therefore, we are of the considered opfnion that the view
' ‘-; fo be consfrued
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Rule 18 reads as follows :-
“Rule 18. Rebate of duty. - Where any goods are exported,
the Central Government may, by notification, grant rebate of
duty paid on such excisable goods or duty paid on materials
used in the manufacture or processing of such goods and the
rebate shall be subject to such conditfions or limitations, if any,
and fulfiment of such procedure, as may be specified in the
nofificatfion.
Explanation. - "Export” includes goods shipped as provision
or stores for use on board a ship proceeding to a foreign port or
supplied to a foreign going aircraft.”

16. Asrightly pointed out by the learned Judge, the rebate of duty
under Rule 18 should be as per the notification issued by the Cenfral
Government. The Notification bearing No. 19/2004, dafed 6-9-2004
prescribes the conditions, limitations and procedures for considering
the claim for refund. Under Clause 2(d) of the nofification, the
rebate claim may be allowed from such place of export and such
date, as may be specified by the Board, by filing electronic
declaration. This Nofification dated 6-9-2004 superseded the
previous Notification bearing No. 41/1994, dated 12-9-1994. At the
time when the 1994 nofification was issued, the procedure for filing
electronic declaration had not been made. Since everything was
made manually at that time, the nofificafion of the year 1994
prescribed a time-limit for filing claim. But, the 2004 notification did
not contain the prescription regarding limitation. This was a
conscious decision taken by the Central Government and hence,
the view taken by the learned Judge is fair and reasonable.”

Further | find that this case has been upheld by the Hon'ble Supreme
Court as cited at 2015 (325) E.L.T. A104 (S.C.). In view of this settled legal position,

| find that the appedls filed by the appellant succeed. The impugned orders are

set aside.
9 The appeals filed by the appellant stand disposed of in above ferms.
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By RPAD.

To,

M/s Shah Industries,
C-1, 270, GIDC Estate,
Phase-l,

GIDC, Naroda,
Ahmedabad-382330

Copy to:-

W

5. Guard File.
6. P.A.
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The Chief Commissioner, Central Tax, Ahmedabad Zone .

The Commissioner, Central Tax, Ahmedabad- North,

The Asstt. Commissioner, System, Central Tax, Ahmedabad- North
The Asstt. Commissioner, CGST, Division-l, Ahmedabad-North

*



